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Introduction

1. On 18th April 2006, in the Crown Court at Oxford, following a trial before Crane J. 

and a jury, the Applicant, Benjamin David Geen, who is now aged 28 (date of birth 

18th October 1980), was convicted of two counts of murder, contrary to common law, 

and fifteen counts of causing grievous bodily harm with intent, contrary to section 18 

of the Offences Against the Person Act 1861.

2. On 10th May  2006, the Applicant was sentenced to imprisonment for life.  The 

minimum term was fixed at 30 years.
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3. On 1st May 2008, Swift J. referred an application by new counsel for leave to appeal 

against conviction to the full Court on four grounds.   We respectfully request the Full 

Court to consider other grounds of Appeal at the same time.

4. Following the direction’s hearing on the 3 April 2009 Ground 2 has been abandoned 

and leave will be sought to replace this a new Ground 2; this ground relates to 

“Unusual Pattern”. Leave will also be sought to add an additional ground (ground 5). 

Grounds 3 and 4 remain the same.

GROUND 1   There is new evidence which provides an alternative cause of death for 
David Onley.  

 
GROUND 2  The judge erred in admitting evidence of “Unusual Pattern” .

GROUND 3 Bias in different forms mandated a special warning to the jury which 
the learned judge failed to give.

 

GROUND 4  The Judge erred in not leaving an alternative verdict of section 20 of 

the Offences Against the Person Act 1861 to the jury.

GROUND 5  The Judge erred in not leaving an alternative verdict of manslaughter to 

the jury.

Applicant’s Submissions on the Appeal

GROUND 1 - THERE IS NEW EVIDENCE WHICH PROVIDES AN ALTERNATIVE 
CAUSE OF DEATH FOR DAVID ONLEY. (COUNT 13)  

5. In addition to the grounds of appeal touching all counts on which the Applicant was 

convicted, it is submitted that in the case of Mr. David Onley, the Applicant’s 

conviction for murder is unsafe in respect of the causation of Mr. Onley’s death:
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(i) Mr. Onley died of acute liver failure, not heart failure;

(ii) Any hypoxia from the respiratory arrest was not an operating and significant 

cause of that liver failure.

David Onley - The factual circumstances

6. In respect of each case, the jury  was provided with an agreed “Pen Picture”1 of facts 

to assist in following patients in respect of whom the Applicant faced charges.  

7. In brief, Mr. Onley was admitted to the Horton General Hospital Accident (“HGH”) 

and Emergency department on 21st January  2004. He had only recently been 

discharged from hospital having had a triple Coronary  Artery Bypass Graft on 31st 

December 2003. Following his release, Mr. Onley had developed an infected wound 

and a chest infection. On arrival at the Accident and Emergency department, Mr. 

Onley was handed over to Nurse Jennifer Banks. 

8. Mr.  Onley stated that he had not felt well since his bypass operation and for the last 

three to four days had been aching all over, shivering, feverish, and thirsty. The day 

before he had fallen and was now unable to weight-bear.  In 1990, he had also 

suffered a myocardial infarction and since then had suffered from angina. 

9. Nurse Banks stated that she checked Mr. Onley’s blood sugar level and gave him 

insulin. During the night, Mr. Onley also received saline and antibiotics. Nurse Banks 

finished her shift at 07.00 - 07.15. The Applicant first saw Mr. Onley  at around 08.00 

when he gave him his morning medication. The Applicant checked Mr. Onley’s blood 

sugar level, at 08.05. He did a morning set of observations and Mr. Onley seemed 

stable for his condition. The Applicant stayed with him for about 5-10 minutes. 
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10. Doctor Arnold, a Consultant Physician, arrived to examine Mr. Onley at around 08.30. 

On arrival, Mr. Onley was found to be pale and apnoeic, with a good pulse. A mask 

and bag were used for the purposes of artificial ventilation. Mr. Onley was intubated 

and his lungs were ventilated artificially. His pupils were described as ‘average and 

reactive.’ There was no response to pain and administration of Naxolone produced no 

immediate response.  Blood gas analysis at 08.48 showed that there had been an 

accumulation of some metabolic acids since an earlier analysis at 06.11; the base 

deficit had increased from 2.4mmol/litre. The arterial oxygen tension was 16.1kPa.  

By 09.15, there was some respiratory effort, but it was inadequate. By 09.25, there 

was spontaneous respiratory effort; Mr. Onley was gagging on the tracheal tube, 

which was removed. 

11. Mr. Onley suffered a cardiac arrest at 12.55pm following the onset of hypotension. He 

remained very  ill and in the evening became unconscious. Mr. Onley’s lungs were 

ventilated artificially  and he was transferred to the Intensive Therapy Unit at the John 

Radcliffe Hospital, Oxford. He died the following day. 

12. A post mortem was carried out by Doctor David Davies. It was noted that Mr. Onley 

developed acute liver failure and despite active medical support, he failed to respond 

and died. The cause of death was cited as “ischemic heart disease due to coronary 

artery atheroma”.  

Mr Onley: The evidence at trial

13. The Crown relied on a number of experts at trial, primarily  Professor Aitkenhead who 

argued that Mr. Onley’s death was a consequence of the first respiratory arrest. He 

stated that the arrest was caused by  the Applicant administering a muscle relaxant, 

which would have resulted in a respiratory arrest. The muscle relaxant would have 

worn off in approximately 30-40 minutes, which is consistent with the observation 

that there was some respiratory effort at 09.15. 
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14. The defence relied on other experts. Doctor Lack, who is also a Consultant 

Anaesthetist, stated that Mr. Onley died as a result of his various ailments and was at 

risk of sudden death at anytime. He could not be sure that he had a hypoglycaemic 

attack, but he may have had a stroke and he found no need to conclude that there was 

a muscle relaxant was administered. 

15. The Crown called two Pathologists, Professor Carey and Milroy, who stated that if 

there was a respiratory  arrest at 08.30 it would have contributed significantly  to the 

death of Mr. Onley. 

16. Doctor Davis, the Pathologist who carried out the post mortem on Mr. Onley agreed 

that the cause of death related to the heart and that  the respiratory arrest was a 

contributory factor.

17. The Applicant called Doctor Amadi, a Cardiologist, who stated that Mr. Onley  was an 

ill man with a number of conditions and after many cardiac arrests, he was on a 

downward slope. The heart was abnormal and the finding of thrombosis in one of the 

bypass grafts confirmed the first attack was a heart attack. The drop in the Mr. 

Onley’s blood pressure, indicates either that there was no significant effect from any 

respiratory arrest or that  the heart was not capable of responding to the adrenaline 

because it was incapacitated. If there was a respiratory arrest he would struggle to link 

it to the cardiac arrest and regarded the blocked bypass as significant. 

18. The defence also relied on the evidence of Doctor Patel, a Pathologist, who stated that 

the longer the time between a respiratory arrest and death, the less likely for it to be 

the cause of death. The post mortem showed no signs of a respiratory  arrest, which 

could have caused death.

The Summing up – Mr. Onley
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19. Extracted here is that part of the Summing up2 relating to the causation of Mr. Onley’s 

death:

i.Let us now move on to Mr. David Onley. That, of course, is one of the 
cases where the prosecution allege murder. They allege that the 
defendant administered a drug, which they say was probably a 
muscle relaxant. The defendant denies again administering any 
such Drug. The prosecution go on, as it were, the second part of 
this, to allege that the respiratory arrest had a significant effect 
on cardiac function - function of the heart - and made a 
significant contribution to the subsequent death.

ii.The defence contend that even if there was a respiratory arrest 
induced by the defendant, it did not contribute, or is not proved 
to have contributed, to the death.
 ……

iii.In this case, there was a post mortem. It was conducted by the 
consultant pathologist, Doctor David Davies, on 26th January - 
a short man, grey suit, receding grey hair, glasses, now retired. 
As he pointed out, the post mortem was carried out before there 
was any criminal investigation and he was not taking the 
possibility of any criminal activity, as he put it, into account. He 
was acting at the request of the coroner.

iv.He received a clinical summary, which has not been exhibited but 
was read to us. The relevant part that he read to us - and this is 
what he was told about this patient before he carried out the 
post mortem: "A four-day history of feverish sweats, became 
acutely unwell and suffered two cardiac arrests which were 
successfully resuscitated. Developed acute liver failure , 
transferred to JR to lTU for treatment for ischemic hepatitis and 
haemofiltration. Despite active medical support he failed to 
respond and died."

v.His conclusion about the cause of death was ischemic heart disease 
due to coronary artery atheroma - in the operation, that is. 
"Ischemic' means restricting the blood supply to the heart, and 
the atheroma is some tissue of some kind where the fat, calcium 
or fibres which narrows the arteries . He found that the heart 
was large, the coronary arteries were severely narrowed and 
the patient had four bypass grafts, one of which was thrombus, 
blocked by a clot.  He investigated the infection of the wound, 
which, remember the patient had been suffering following his 
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operation, but he said although there was some sepsis, it did not 
seem serious. The lungs were swollen and congested, much 
heavier than normal lungs, with deposits of porridgey material. 
With the naked eye there were what he described as nutmeg 
changes in the liver - that means it did not look smooth, as it 
should - and the liver was not simply congested but there was 
some necrosis, some death of cells. Also necrosis in the kidneys. 
He did not examine the brain.  He said that a post mortem 
'cannot rule out certain kinds of contributory factors. He said 
that if there was a respiratory arrest before the cardiac arrests 
took place, that could have been a precipitant, but there would 
not be any pathological evidence that he would find of the 
respiratory arrest - (inaudible - coughing in court) no trace for 
him to find, nor would he have found any trace of a muscle 
relaxant if one had been administered - in other words, those 
were simply things that would not leave traces at post mortem 
for him to find.
…….

vi.When [Professor Aitkenhead]  was later re-called, he said it was 
exceptionally unlikely that the first arrest was a cardiac arrest. 
To produce unconsciousness and lack of breathing there would 
have to be cardiac insufficiency for some time, and it would be 
unlikely, therefore, to find a pulse.

vii.He was later re-called again after Doctor Amadi's evidence, and you 
will remember the question of the base deficit. which I will 
come back to, with Doctor Amadi was canvassed. I am not 
going to spend a great deal of time on that because I think 
ultimately there is not much disagreement about that, but 
Professor Aitkenhead's view was that if there was hypoxic 
dysfunction - in other words as a result of lack of oxygen - and 
it was not restored within an hour, the base deficit shown in the 
figures would be high, higher than was recorded later, minus 
15, and we will come back to that. But that was his view.

viii.In a cardiac arrest with circulation rapidly restored - and 
circulation was rapidly restored, although it briefly ceased - 
there should be immediate recovery if it was simply a cardiac 
arrest, because there would be nothing 10 keep the patient 
unconscious.
………………

ix.The Crown called two pathologists: Professor Christopher Milroy, 
who I have not dealt with before, professor of forensic 
pathology at the University of Sheffield, a consultant 
pathologist to the Home Office, a forensic pathologist since 
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1990. Again, he had studied the evidence of Professor 
Aitkenhead, Doctor Carey (that we will come to in a moment), 
and Doctor Davis , the pathologist who carried out the post 
mortem (inaudible) the other papers. He agreed that the cause 
of death related to the heart. In his opinion, the respiratory 
arrest was a contributory factor. The blood pressure had been 
normal, 133 over 59 prior, but, as we saw earlier, afterwards 
recorded as 88 over 40. If one goes on with the blood pressures, 
there is reference after that to 86 over 60 and 70 over 33. So he 
said the heart was not as perfused as it should be, was not 
circulating properly. Then there was a cardiac arrest, and the 
blood pressure had never recovered. 

x.The respiratory arrest would cause fear, producing adrenalin, "I 
wouldn't expect to find signs of respiratory arrest on the post 
mortem, and a pathologist"  - which of course he is - "in the 
absence of other information reaches conclusions simply on the 
basis of what he finds and the brief facts that he is told."  It was 
he that recommended that Doctor Carey be consulted (we will 
come to him in a moment). ln cross-examination, Professor 
Milroy accepted that if there was no respiratory arrest, that 
would be the end of his opinion that it had an affect on the 
cardiac arrests and the death. But, he said, if the jury accept 
that the blood pressure was never right and that the respiratory 
arrest was more than trivial, it must have been a significant 
factor. A respiratory arrest is a rare event, and there was 
nothing in the pathology found that would have caused a 
respiratory arrest.

xi.Doctor Nathaniel Cary, a consultant forensic pathologist, has 
specialist experience in heart pathology, having practised at 
Papworth Hospital as a consultant cardiac histopathologist - in 
other words, a pathologist dealing specifically with heart 
matters. He again saw various papers. He said that if there was 
a respiratory arrest at about 8:30, he agreed that it contributed 
significantly to the cardiac arrests, and if it did, significantly to 
the death. In other words, the patient, in his view, would not 
have died when he did but for the respiratory arrest. He puts 
emphasis on the fact that the respiratory arrest and the cardiac 
arrests were only a few hours apart and he regarded that as 
important. He agrees that the respiratory arrest would not leave 
signs of itself, that there were not any signs to give any cause 
for respiratory arrest.

xii.Doctor Amadi said this was an ill man, recently discharged from his 
bypass operation, with a number of conditions. After the first of 
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several cardiac arrests, he was on a downward slope. The heart 
was abnormal and the infarction finding - thrombosis - confirms 
a heart attack. It is possible that the first - that is the main - 
arrest in his view was a heart attack. A cardiac arrest can be 
triggered by fright - that is if the respiratory arrest was the 
event - but the drop in this man's blood pressure at 88 over 40 
either indicates there was no significant adrenaline effect from 
any fear or that the heart could not respond, was not capable of 
responding, to the adrenaline because it was incapacitated. He 
said it is difficult to link the respiratory arrest, if that is what it 
was, to the cardiac arrest. He would struggle to draw such a 
conclusion.

xiii.As a cardiologist, he regarded the blocked bypass graft as 
significant.  He accepted that after a patient has had one 
cardiac arrest he is more vulnerable to another, but he would 
not say one caused the other. Although a respiratory arrest may 
have had some effect on the subsequent cardiac arrest, much 
more important is the underlying condition.  As to the acidosis 
issue, what I will do, ladies and gentlemen, is give you the 
references to the venous and arterial blood gas results at pages 
37A to 37E. I do not think you necessarily need to look at them 
at this moment, but what they show is this: 37A, minus 2.9; 38B, 
minus 2.4; 37C, minus 7 .8; 37D, minus 7.4; 37E, minus 8. 
Those are significant, but he agreed that the increase in the 
base deficit was consistent with loss of consciousness but not 
sufficient to indicate hypoxic brain damage, and you will 
remember Professor Aitkenhead said you would expect minus15 
for that. In other words, that is not an indication that the first 
respiratory arrest, if that is what it was, was severe enough to 
cause brain damage. I think in the end he and Professor 
Aitkenhead were agreed about that, and it may be that that issue 
does not in the end take the matter all that much further.

xiv.But Doctor Amadi made it clear he did not accept the original 
arrest was respiratory. You will have to consider that. Whether 
there was a muscle relaxant, he said, was outside his area of 
expertise.  He said that one explanation could be, if Mr. Onley 
was apnoeic (not breathing), was cheyne-stokes respiration. 
Remember this is something we dealt with earlier, although it 
was introduced in relation to Mr. Bateman. But Professor 
Aitkenhead disagreed, he said: "As with Mr. Bateman,"  where 
the distress was not typical of cheyne-stokes respiration, "this 
doesn't fit with cheyne-stokes respiration because there is no 
history of an abnormal breathing pattern, because cheyne-
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stokes respiration would not cause unconsciousness," and there 
is no dispute that there was unconsciousness.

xv.Finally in relation to Mr. Onley, Doctor Patel. He said the post 
mortem does not show any effect of a respiratory arrest or of 
any respiratory arrest that could cause death . The man's 
underlying cardiac disease could have caused death at any 
time; the longer the time between respiratory arrest and death, 
the less likely that it had any effect on the death.  He accepted 
in cross-examination that the absence of any post mortem 
finding of respiratory arrest does not mean that it did not occur, 
and he agreed that although it was not a cause, the earlier 
cardiac arrest - that is the earlier of the two that undoubtedly 
occurred - was a significant contributory factor in the death. 
but he could not say that the respiratory arrest, if that is what it 
was, caused any of the cardiac arrests or the death. So as a 
pathologist, he simply did not have sufficient evidence of that. If 
there were three cardiac arrests, or just two in sequence, what 
is significant is the underlying cause, the heart condition, which 
caused those.

xvi.Ladies and gentlemen, that has taken a little time to deal with the 
expert evidence. You plainly have a spread of expert evidence to 
consider, but the crucial questions are these, are they not, if we 
just come back to them for one moment: first of all, and 
crucially, what happened, if anything, in the 20/25 minutes 
before Doctor Arnold arrived?  Do you accept Doctor Arnold's 
view? What conclusion do you come to? And ask whether the 
defendant administered a Drug. Was that a respiratory arrest? 
If it was, and if the defendant caused it by administering a 
Drug, what conclusion do you come to in the light of the expert 
evidence about the effect of the death of which the immediate 
substantial cause was clearly the cardiac arrests that followed? 
I think that is a brief summary of the questions; the answers, of 
course, are for you . 

The New Evidence

20. There was no evidence given at trial that the primary  cause of death was, in fact, liver 

failure.  The new evidence to this effect comes from Doctor Charles Pumphrey  and 

Doctor Alexander Gimson.  It has lead to a detailed re-examination of the medical 

circumstances of Mr. Onley’s death and the exploration of matters which were not 

dealt with at trial.
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8th May 2007

21. Doctor Charles Pumphrey  is a Consultant Cardiologist in the cardiothoracic unit at St. 

George’s Hospital, London.  He prepared a report  dated 8th May 2007 for the Horton 

General Hospital on Mr. Onley’s state of health.  The Hospital was seeking his 

opinion in order to answer a pre-action protocol letter from the solicitors seeking 

damages on behalf of the late Mr. Onley’s family.

22. Doctor Pumphrey concluded in that report that the brief period of respiratory arrest 

did not accelerate or precipitate Mr. Onley’s deterioration because his problem was 

liver failure which he thought possibly to be associated with septicaemia:

“The striking feature was the hepatic disturbance reflected in 
the rising AST levels. In my view, it is unlikely that this rapidly 
deteriorating liver failure can be attributed to the unauthorised 
treatment given by Mr. Geen (the nature of which I am not 
certain of). Given that the respiratory arrest was so rapidly 
reversed, it seems to me unlikely that the subsequent metabolic 
failure from which Mr. Onley died can necessarily be attributed 
to the assault.

It is therefore, possible that Mr. Onley's septicemia was giving 
rise to rapidly deteriorating liver failure which was inevitably 
going to deteriorate further notwithstanding the unauthorised 
treatment. Such acute liver failure would explain Mr. Onley's 
hypotension, metabolic disturbance and possibly the unstable 
nature of his diabetes following surgery. If this is the case, then 
it is reasonable to believe that Mr. Onley would not have 
survived his inpatient stay and that the brief respiratory arrest 
caused by Mr. Geen's assault did not accelerate or precipitate 
Mr. Onley's deterioration
.
…given that rapid reversal of Mr. Onley’s respiratory failure, I 
believe that Mr. Onley’s death was caused by his deteriorating 
liver failure evident on the day of his admission.”

14th October 2008

23. In his report, dated 14th October 2008, prepared for the Crown in reply to Doctor 

Pumphrey’s first  report, Consultant  Pathologist, Doctor Nathaniel Cary casts doubt on 

the expertise of Doctor Pumphrey in venturing a cause of death, as he is not a 
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pathologist.  Doctor Cary  then goes on to analyse the clinical course of Mr. Onley  and 

opines that in the light  of his interpretation as a pathologist there was strong clinical 

evidence for causation.  In paragraph six of his report, he discusses sepsis and 

circulation in relation to liver function and advances two mechanisms for his opinion 

of the relationship  between the respiratory arrest  and the cardiac arrest (i) 

vulnerability of the heart to hypoxia and (ii) “stress” in a conscious patient.  In respect 

of the first he says:

“In terms of any mechanism involving hypoxia, even of brief 
duration, I do not think it is appropriate to necessarily conclude 
that such hypoxia would not have had a bad effect on Mr. 
ONLEY'S heart, ultimately culminating in cardiac arrest some 5 
hours later.”

24. In respect of the second, Doctor Cary says:

“The other principal negative effect of a respiratory arrest on 
Mr. ONLEY'S heart would be through 'stress' as it seems likely 
that the deceased at least initially would have remained 
conscious, as evidenced by a good pulse but inability to breath. 
Persons who have woken up under general anesthetic but 
remain paralysed describe the terrifying nature of this ordeal, 
which could reasonably be anticipated to be a highly stressful 
event and may indeed have been the principal event giving rise 
to deterioration in the deceased's cardiac condition, ultimately 
culminating in cardiac arrest.”

25. Doctor Cary complains that Doctor Pumphrey had not addressed the 

pathophysiological mechanisms in his report and that there was an adequate 

opportunity to explore the issue of causation at the original trial.

10th October 2008

26. Also for the Crown, Professor Christopher Milroy, a Consultant Forensic Pathologist 

who had given evidence at the Applicant’s trial, produced a report dated 10th October 

2008 to address the points raised in Doctor Pumphrey’s first  report  (8th May 2007).  

He says that Mr. Onley had an infection but it is unclear that he had septicaemia.  He 

concludes that the post mortem findings were of hypoperfusion of the liver and the 
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kidney, which he says, can be attributed to the cardiac failure that occurred following 

the cardiac arrest and the long-term heart disease.  He says that he remains of the view 

that the respiratory arrest was a significant contributory factor in Mr. Onley’s death.

8th December 2008

27. Doctor Pumphrey  produced a “preliminary commentary” report (dated 8th December 

2008) specifically  at the request of the Applicant’s solicitors and for a totally  different 

purpose to his first report: namely this application.  He addresses the matters raised by 

Doctor Cary and joins issue with him over the effect on the liver function of what 

Doctor Cary describes as persistently low blood pressure.  Doctor Pumphrey says3:

“Cardiologists treat heart failure in vivo and liver failure is a 
recognised but rare complication of a low cardiac state.  In this 
case, Mr. Onley’s cardiac function remained normal on echo.   
The majority of patients with terminal heart failure have only 
mild derangement of liver function and when severe dysfunction 
occurs, it does so over a matter of days or weeks.

Low blood pressure which persists for a few hours, as seen for 
example during cardiac surgery, does not result in liver 
dysfunction. If Mr. Onley's heart condition had deteriorated 
significantly which the echo suggests was not the case here (and 
the blood pressure fall can be attributed to deteriorating liver 
function) then I would expect not only a significant tachycardia 
but also a narrowing the pulse pressure. The energy of a 
circulation generated by the heart is measured by the area 
under the pressure pulse. If Mr. Onley’s blood pressure had 
fallen because of cardiac failure, then I would expect the blood 
pressure to be 70/50 rather 85/30. This low blood pressure was 
secondary to vasodilatation secondary to liver failure.” 

28. There is a good deal of clinical evidence in this report answering both the Crown’s 

pathologists, Doctor Carey and Professor Milroy.   It brings into prominence the 

division between the clinical and the pathological approaches.  In our submission, 

these issues require exploration in oral evidence. 
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5th May 2009

29. Professor A Robert Forrest, a Consultant Forensic Chemist and Toxicologist, who 

gave evidence for the Crown at the trial, produced a report dated 4th April 2009 (we 

are informed this is in error and should be 5th May 2009). This was prepared in the 

light of laboratory  data he had acquired in relation to the late Mr. Onley, the earlier 

reports of Doctor Pumphrey and other materials.  He sets out his reasoning for the rise 

in liver enzymes found in the blood following Mr. Onley’s admission to hospital and 

concludes4:

“It is not known for how long Mr. Onley had been hypoxic when 
he was found not breathing at 08.38 on the morning of 21st 
January 2004.  It is unlikely to have been more than a few 
minutes given that he still had a good pulse when he was found.  
This episode is, in my opinion, likely to have been the 
precipitant of his hypoxic liver injury and as Professor Milroy 
and Doctor Cary have explained, is likely to have been the 
cause of his death taking into account his pre-existing disease.”

12th May 2009

30. The full report of Doctor Pumphrey dated 12th May 2009 makes clear that his 

expertise is in the management of ischemic heart disease in patients following 

coronary  artery bypass surgery.  It is his routine clinical practice.  He readily accepts 

he is not an expert in liver failure.

31. Doctor Pumphrey  rebuts the opinion of the pathologists that the cardiac arrest at  12.53 

was caused by stress because of the nature of the arrest which was asystolic.  

Moreover, in the light of the evidence of the echocardiograms, he opines that it is 

“extremely unlikely” that the continuing hypotension could be attributed to poor 

ventricular function and says that systemic deterioration from sepsis and deteriorating 

liver function are the most likely cause.
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32. Doctor Pumphrey  advised a liver expert should be instructed to given an opinion on 

the cause of the liver dysfunction as he felt that the brief period of down time during 

the respiratory arrest and two cardiac arrests were not sufficient to account for the 

liver failure.5

30th June 2009

33. In the light of Doctor Pumphrey’s advice, a report was obtained on the Applicant’s 

behalf from Doctor Alexander Gimson, Consultant Physician and Hepatologist  and 

Director of Division of Medicine at  the Hepatobiliary  and Liver Transplant Unit, 

Addenbrookes Hospital, Cambridge.  In his report  of 30th June 2009, Doctor Gimson 

says6:

“In my opinion [Mr. Onley] sustained hypoxic liver injury due 
to a number of factors, some minor such as the respiratory 
arrest and possible pre-existing mild liver dysfunction and some 
major, including his heart disease, poorly controlled diabetes, 
severe infection and two cardiac arrests.”

34. Whilst accepting that there was some minor liver damage, he disagreed with Professor 

Forrest’s conclusion that the respiratory  arrest  was the precipitant of Mr. Onley’s  

hypoxic liver injury:

“My contention is that such a short period of low arterial 
oxygen level in the presence of an adequate pulse and pressure 
is unlikely to result in acute liver failure.  This was also the view 
of Doctor Jane Collier, another liver specialist, who examined 
Mr. Onley in the ICU in Oxford on 22/01/04 at 1700hrs and 
concluded that the damage was due to the cardiac arrests (p.
6048).”

35. Specifically he finds no literature support for the contention that a short lived 

respiratory arrest can precipitate hypoxic hepatopathy:
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“It is my opinion therefore that such effect as the respiratory 
failure may have had on the liver was not an “operating and 
significant cause of the liver failure which followed the cardiac 
arrests and which resulted in Mr. Onley’s death.”
  

36.  On the other hand, the two cardiac arrests are considered by  him to be the most likely 

precipitant of the liver damage.

Mr Onley: The Causal Link

37. There is new evidence that the heart was not the cause of Mr. Onley’s death.  

Inevitably, the heart  stops in all deaths, but in this case, both Doctor Pumphrey and 

Doctor Alex Gimson maintain that the real cause of death was acute liver failure.

38. The evidence will show that the cause of the liver failure is likely to have been 

ischemia – that is caused by  inadequate blood flow to the liver - in the presence of 

infection.   The most likely cause of the failure of blood supply to the liver is the two 

cardiac arrests suffered by Mr. Onley. 

39. At trial there was a dispute as to whether the respiratory arrest (accepting for these 

purposes that there was such an arrest) contributed to the occurrence of the first 

cardiac arrest.  There was no issue between the experts that the first cardiac arrest at 

12.53 hrs is likely to have contributed to the second cardiac arrest at 15.45 hrs.

40. Doctors Pumphrey and Gimson have different specialisations and different views on 

the likely impact of the arrests on the development of liver failure, but  they are both 

agreed that the respiratory arrest either as an indirect contributor to the first cardiac 

arrest (Pumphrey) or as a direct hypoxic insult to the liver (Gimson) is unlikely to 

have precipitated the acute liver failure which caused Mr. Onley’s death.

41. Doctor Pumphrey considered it to be unlikely that there was any connection between 

the respiratory and the cardiac arrest and he advanced three other explanations which, 

by inference, he considered to be more likely:
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(i) Occlusion of the right coronary artery (graft) as asystole would be a “standard 

response” to inferior ischemia due to right coronary artery occlusion;

(ii) A vaso-vagal episode;

(iii) A reflection of a deteriorating metabolic state as Mr. Onley’s heart  muscle 

function was sufficient to maintain a satisfactory circulation.

42. Doctor Pumphrey  deals with four other important points which for these purposes 

amount to new evidence:

(a) The Crown’s argument that  the mechanism was “stress” is countered by the 

fact that both cardiac arrests were asystolic;

(b) Asystolic arrests are more commonly associated with occlusion of the right 

coronary  artery: supporting the contention that thrombosis of the right 

coronary artery may have been the immediate cause;

(c) The interpretation of the echocardiogram timed at 16.30 hours just 2 hours 

before death: overall left ventricular function appeared reasonable;

(d) The absence of evidence of afterload as a stress factor for the heart: evidence 

as to the cardiac output as a measure of heart function.

43. There is a residual question as to whether or not the respiratory failure contributed to 

the first cardiac arrest.  This issue was considered by the experts at trial, those for the 

Crown and the Defence taking opposing views.

44. Whilst the Applicant recognises that there is an element of further (as opposed to 

new) evidence from Doctor Pumphrey on the issue of whether or not the respiratory 
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arrest played any  significant role in the first cardiac arrest, it is submitted that the 

Court should consider the admission of this further evidence for these reasons:

(i) Any link between the respiratory arrest and liver failure as the cause of death 

is more tenuous involving a two stage process: respiratory – heart – liver, 

rather than the two stage process assumed to be the case at trial;

(ii) If the Court accepts there is force in the argument that Mr. Onley died of liver 

failure as a consequence of ischemia and there was no material contribution 

from any hypoxia associated with the respiratory arrest, then this evidence 

further supports the defence case that any short lived hypoxia from the 

respiratory arrest  was of similar insignificance in the causation of the first 

cardiac arrest some five hours later;

(iii) There was no evidence given at trial as to the adequacy of Mr. Onley’s heart 

function immediately before death.  His heart stopped but it was not as a 

consequence of any mechanical failure of the heart  muscle or damage caused 

by any hypoxia from the respiratory arrest.  Rather it was the consequence of 

the increasingly hostile milieu in which it was required to continue operating.

45. The Serious Untoward Incident report (“SUI”) of Mr. Onley’s case was undertaken by 

Doctor David Reynolds shortly after Mr. Onley’s death and only three days after the 

Applicant’s arrest.   Perhaps with some prescience, Doctor Reynolds commented as 

follows:

“This is very complex but I accept Doctor Arnold’s concerns 
that the initial respiratory arrest is unexplained. Whether or not 
this caused sufficient damage to contribute significantly to Mr. 
Onley’s ultimate demise is impossible to say.  Mr. DO had ECG 
changes of trifasicular block and he was receiving verapamil 
and atenolol all of which can exacerbate heart block and cause 
cardiac arrest. [Concluding..] Multi-organ failure. Respiratory 
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arrest of uncertain cause in a man with significant cardiac 
disease.” 

46. Regardless of whether or not it was safe for the jury first to conclude that the 

Applicant had administered unlawfully some substance to Mr. Onley with the intent 

of causing him grievous bodily harm, it is submitted that in the light of the new 

evidence there is now significantly more doubt as to the link between the short-lived 

respiratory arrest and the real cause Mr. Onley’s death.  

GROUND 2  THE JUDGE ERRED IN ADMITTING EVIDENCE OF “UNUSUAL 
PATTERN”.7

47. A principal component in the Crown’s case against the Applicant at  trial was that 

there was evidence of an unusual pattern of respiratory collapses over a two month 

period at  HGH and that these all occurred when the Applicant was on duty.  This ran 

through the entire prosecution case, affecting all counts on the indictment and in our 

submission making all the convictions unsafe.

48. The Applicant submits that the evidence of an unusual pattern was based upon 

unscientific, anecdotal accounts which were highly prejudicial and had no probative 

value. It will be argued that the evidence should not have been placed before the jury. 

49. To advance evidence of an unusual pattern of respiratory collapses/arrests the Crown 

opened the case to the jury in the following way:

“Between 4th December 2003 and 5th February 2004, 18 
patients suddenly, and for no recognisable medical reason, 
suffered respiratory arrests shortly after being admitted to the 
A&E Department of the Horton General Hospital.  Sudden and 
unexplained respiratory arrest is normally a very rare event - 
years can go by without one occurring and here they were into 
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double figures in the space of a few months. People were 
starting to notice and ask questions.”

David Reynolds, a Consultant Physician, cl inical 
pharmacologist and a Divisional Chairman, was asked to carry 
out a clinical review of the cases of a number of patients who 
since early December 2003 had suffered unexplained 
respiratory arrests following admission to the A&E department 
at HGH. This he did, using the relevant medical notes. He 
concluded that there was a possible explanation - unauthorised 
substances were being administered to patients in A&E.   An 
analysis was also made of documents recording the working 
patterns of members of the staff in A&E This identified one 
person - and only one person - who had been present at all of 
these untoward occurrences. That person was Benjamin Geen. 
A decision was taken that, pending the outcome of a full 
investigation, he ought to be suspended.”8 

50. To support their assertion of an unusual pattern the Crown relied upon the following 

three pieces of evidence:

 

(i) The oral anecdotal evidence of Professor Aitkenhead9;

(ii) The oral anecdotal evidence of Mr. Stuart Harper, a Charge Nurse from 

Hartlepool Hospital Accident and Emergency department;

(iii) The oral evidence Head Nurse of the HGH Accident and Emergency 

Hospital, Michelle Blogg10. 

Unusual Pattern: The oral anecdotal evidence of Professor Aitkenhead11: 

51. In directing the jury, the learned judge said the following:
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“The evidence of Professor Aitkenhead was that primary 
respiratory arrest in other words the breathing stopping first - is 
very unusual except in the operating theatre, and he was asked 
specifically about the Accident, Emergency at Nottingham, 
which is one of the biggest in the country, where it is rare. He 
said, 'Although no records are kept which I can quote, because 
an anaesthetist is always called' - (he is in charge of the 
anaesthetist department) - he is well aware of how many such 
events occur.”12 (SU Day 2, page 22 ) 

52. The Applicant submits:

(a) The evidence was opinion evidence but it could not properly be 

considered “expert” – Professor Aitkenhead was simply and in a general 

way saying what he believed to be the case in the A&E department of his 

hospital;

(b) We understand that the Applicant’s defence team at trial was served no 

written “expert” evidence on this matter by the Crown;

(c) The evidence was not supported by documentary evidence or any data;

(d) The evidence is unlikely  to have escaped the taint of inadvertent 

observer bias;

(e) The evidence was incapable of being challenged by the Applicant’s 

defence team;

(f) The evidence was incapable of being assessed by the judge or the jury  – 

although the jury  were doubtlessly minded to accept such evidence 

coming from a distinguished expert.
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The oral anecdotal evidence of Mr. Stuart Harper

53. Mr. Stuart Harper explained that  in his experience in A&E respiratory arrest in 

general is not very common and that he never had an unexplained respiratory 

arrest:

 “In fact in the period with which we are concerned, December 
2003 to February 2004, there was no respiratory arrest in his 
department - he has checked - except for three which were 
explained; there was a clear cause...”

54. The Applicant submits:

(a) Again this was anecdotal evidence with no supporting data or definition 

of what an “unexplained” respiratory arrest13 was;

(b) Mr. Harper could not be considered to be an expert in normal variation 

of A&E patients and their presenting conditions and outcomes;

(c) The same points as are made above in respect of Professor Aitkenhead 

are repeated.

The oral evidence Head Nurse at A&E Michelle Blogg14 . 

55. Ms Blogg who was not in place at the time introduced a “Resus Register” 

following the events in December 2003/January 2004 from which she was able 

to give evidence as to what happened in the comparable period the following 

year.  She was able to say that of 53 patients who went to resus, only 3 went 

there after their initial admission.
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56. The Applicant submits:

(a) This evidence was flawed because the data was collected for the 

following year in the light of what had happened in 2003/2004;

(b) There was no evidence as to changes in overall patient admissions to 

A&E (as no data was said to be available) – all that could be said 

was that 18 patients went from the A&E to resus in 2003/2004, but 

no evidence was given as to the denominator in that period;

(c) There was no evidence as to whether or not practices or training had 

changed between 2003/2004 and 2004/2005;

(d) We do not know whether or not  this evidence was explored in cross 

examination on a statistical basis.

57. It is plain from the summing up that the evidence of an abnormal pattern was an 

important issue for the jury. In directing the jury the learned judge said as follows: 

“First of all, was such a substance administered? Secondly, did 
the defendant administer it? The prosecution submit, first of 
all, that during those two months there was a pattern of 
respiratory arrest or at least of sudden collapse involving 
breathing difficulties that was wholly unusual. There were 
similarities and differences between the various cases which 
you will need to consider but the core pattern alleged was this. 
The prosecution also submit, secondly, that all these occasions 
occurred when the defendant was on duty and that no other 
person was on duty on these occasions. It is a matter for your 
decision, first of all, whether such a pattern is proved and, 
secondly, whether it is proved that only the defendant was on 
duty on all such occasions. If you accept one, namely the proof 
that there was a pattern of events, of unusual events of that 
kind, you are entitled to take into account that conclusion in 
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considering any particular count that in your judgment fits 
the pattern. You are, in particular, entitled to take such a 
conclusion into account when considering whether a 
particular collapse was due to the patient's condition, on the 
one hand, or to the unauthorised administration of a drug or 
other substance, on the other hand…”15(Emphasis added)

58. It is submitted that in the light of this, the evidence of an unusual pattern should have 

been excluded pursuant S.78 Police and Criminal Evidence Act 1984. 

59. It is submitted that if this evidence had been excluded: 

(a) There would have been no unusual pattern of respiratory  collapses/arrests 

which begged an explanation16;

(b) As the Applicant was never witnessed to have administered any  unlawful 

substance to any  patient, absence of evidence of unusual pattern would have 

lent support to defence in answering a case which was largely built on 

circumstantial evidence.

60. Acceptance of a pattern of unusual events became self-fulfilling in the further 

investigation of the events following the Applicant’s arrest as observer bias in 

reaching a conclusion on the cause(s) of respiratory  collapses in different patients 

with complex conditions would have tended to lead to the explanation that it  must 

have been the unlawful actions of the Applicant: whether the Applicant was 

responsible for none, one, two or more became irrelevant – unconsciously it  was 

easier for the experts to explain all the events on the basis that the Applicant was 

responsible for all the cases constituting the alleged unusual pattern.
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61. Professor David Denison was asked to provide an opinion on causation in respect of 

Mr. Anthony Bateman’s death17.  Of his own initiative on reading the papers he 

formed a view about flaws going the heart of the prosecution case.  That report  has 

been served on the Court and the Crown.  For the reasons he gives, he has expressed 

the view18 that:

“…opinion evidence about normal/unusual patterns of patients 

going through a department without proper evidence that this 

variation was not simply due to chance should not, in my 

opinion, have been put before the jury.  This is clearly a 

statistical issue, and requires statistical expertise to address it. 

Absent a proper statistical basis, opinion evidence is valueless 

and misleading”19.

 

62. In our submission before such evidence can be placed before a jury there has to be 

sound data from which conclusions can be reliably drawn.  To be able to identify  what 

is “abnormal” one first has to identify what is normal and what variation around a 

norm can be considered to be normal.  A pattern may not be declared to be abnormal 

without there being a sound database.  This is the rationale of medical audit which 

Professor Denison addresses in the first potential flaw he identifies.

63. The danger of failing to recognise how misleading improperly collected data can be is 

exemplified in two ways in this case: first in the process of investigation itself and, 

secondly in the conclusions of the External Review Team20.
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64. Early in the process of the investigation, over the weekend before the Applicant’s 

arrest on 9th February  2004, the internal team at HGH identified “18 patients [who] 

had been identified as having had an unexplained respiratory arrest and/or 

hypoglycemia during the previous 8 to10 weeks.”  The Applicant was on duty on 

every  occasion.  After further consultant peer review this number was reduced to 10.  

In other words, 8 of those cases which had thought to have been unexplained by one 

or more consultants were subsequently  considered to be explained by one or more 

other consultants.

65. Publicity of the arrest in the press led to other patients coming forward.  The 

Applicant does not know if any of those cases related to times when he was not on 

duty.  

66. In the end the HGH staff considered there to be 25 unexplained cases and these were 

passed to the police.  It is assumed that in all these cases the Applicant was on duty.  

In the event charges were only preferred in 19 cases.  It is probable that the 

consultants who regarded the 25 cases worthy of further investigation by the police 

had put them through the same internal peer review process which had earlier reduced 

the initial 18 to 10.  Even so, other experts presumably found explanations for 6 of the 

referred cases as the Applicant was only charged in respect of 19 cases. 

67. We do believe that these facts were not made known to the Defence at trial.

68. In our submission the difficulties in the identifying of cases which were unexplained, 

leaves considerable doubt as to whether those patients in respect of whom the 

Applicant eventually  faced charges were truly “unexplained” or not.  The raw data of 

respiratory collapses/arrests/hypoglycemic states has an inherent lack of reliability.
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69. The second illustration referred to is that following the conviction of the Applicant, 

the External Review Team identified that: 

“while there is some change in the statistics with an increase 

from December 2003 in the number of patients who experienced 

a respiratory arrest, this increase could readily have been 

attributed to the winter months’ variation. It must also be 

remembered that any data is being retrospectively analysed and 

significant evidence was only available at the beginning of 

February 2004. Respiratory distress and or arrest are common 

in emergency care but sudden, unexpected and unexplained 

cases are rare. The number in December 2003 was six and this 

was only one more than in December 2002.”21

70. It is reasonable to assume that the External Review Team had sufficient clinical skill, 

experience and access to relevant data.  It  seems from their investigation (as cited 

above) that, far from the dramatic manner in which the Crown opened the case to the 

jury, at the HGH in the December preceding the one under consideration, there were 

five sudden, unexpected and unexplained cases – only one less than in December 

2003 when, according to the Crown, the Applicant was responsible for all of them.  

Unusual:  The Two-Stage Process

71. It would not be enough, however, for the Crown properly to adduce evidence that a 

particular pattern of events is outside the norm, rare or very rare.   It is the nature of 

variation and the laws of chance that rare events occur by chance.  Winning the lottery 

jackpot is a rare event which occurs by chance.  The chance of it occurring can be 

mathematically ascertained.  When a rare event occurs, the perception as to whether 

or not it is the manifestation of chance or some other factor varies.  A lottery  winner is 

not immediately regarded as a cheat but as the fortunate beneficiary of a chance event.  
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A nurse who is always on duty when a patient dies may immediately be seen not as 

the unfortunate recipient of bad chance, but as the malicious engineer of the deaths22.

72. For these reasons, even if the Crown had properly established that there was an 

unusual pattern of events during 2 months when the Applicant was on duty, it is not 

sufficient of itself.  There would have to have been a second stage in the analysis.  

Such a pattern could have occurred by chance and without any criminality  on the part 

of the Applicant.  The Court may know the danger of the “Prosecutor’s Fallacy”:  The 

statistical fact that a particular sequence of events occurs very rarely by chance is not 

evidence that that sequence of events did not occur by  chance, but by the actions of 

the accused23. 

73. We invite the Court to consider the evidence de bene esse of Professor Jane Hutton, 

Professor of Statistics at  Warwick University  in her report dated 30th September 2009. 

She makes the following points, supporting and extending those made by Professor 

David Denison:

(a) A statistical analysis (perhaps several) is required before the pattern of 

patients’ behaviour in A&E can be declared “unusual”:  such studies were 

not undertaken;

(b) Control groups are necessary in assessing unusual patterns: Prof Hutton 

gives some examples;

(c) Clusters of cases, which may  trigger investigation (as happened at HGH 

with respiratory/hypoglycaemic collapses), occur by chance or as a 
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consequence of biases of various kinds.  If bias can be eliminated, then a 

cluster is either to be explained by chance or by some other factor;

(d) When considering whether or not a cluster of cases is to be explained on a 

basis other than chance, the probability of those other bases has to be 

compared against the probability  of the cluster occurring by chance.  For 

example, the probability  that a patient has a respiratory arrest every  time a 

particular nurse is on duty against  the probability that a nurse could be 

murderer;

(e) Even a comparison of the relative risk of the cluster occurring by chance to 

the cluster occurring as the consequence of the nurse being a murderer 

cannot resolve the issue, but at this stage evidence of relative risk may be 

of probative value when considered in conjunction with other factors;

(f) Prof Hutton sets out a recommended approach to obtaining this evidence if 

it is to have any value. 

74. Evidence which has no value cannot be given value by being added to other evidence.  

This is not a matter of “weight” for the jury to assess and evidence which has no or no 

significant weight should not be left to the jury.  The mere opinions on the unusual 

nature of the pattern given by the three witnesses has to be susceptible to examination 

as to whether or not objectively such an opinion is justified.

75. This Court in the case of R v Paul Edward Gray [2003] EWCA Crim 1001 held24 in a 

case concerning an expert’s expression of opinion of six facial characteristics that 

they  were “more unusual and thus individual” than in the general population without  

any national database of such characteristics that such opinion should not have been 

expressed.  Whilst the general observations of the Court were made in respect of 
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facial imaging and mapping evidence, we submit the same principle should apply  to 

any evidence where frequency comparisons are made, and in particular to the 

circumstances of this Application:

 “No evidence was led of the number of occasions on which any 
of the six facial characteristics identified by him as "the more 
unusual and thus individual"  were present in the general 
population, nor as to the frequency of the occurrence in the 
general population, of combinations of these or any other facial 
characteristics. Mr. Harrow did not suggest that there was any 
national database of facial characteristics or any accepted 
mathematical formula, as in the case of fingerprint comparison, 
from which conclusions as to the probability of occurrence of 
particular facial characteristics or combinations of facial 
characteristics could safely be drawn. This court is not aware 
of the existence of any such database or agreed formula. In 
their absence any estimate of probabilities and any expression 
of the degree of support provided by particular facial 
characteristics or combinations of facial characteristics must 
be only the subjective opinion of the facial imaging or mapping 
witness. There is no means of determining objectively whether 
or not such an opinion is justified. Consequently, unless and 
until a national database or agreed formula or some other such 
objective measure is established, this court doubts whether such 
opinions should ever be expressed by facial imaging or 
mapping witnesses. The evidence of such witnesses, including 
opinion evidence, is of course both admissible and frequently of 
value to demonstrate to a jury with, if necessary, enhancement 
techniques afforded by specialist equipment, particular facial 
characteristics or combinations of such characteristics so as to 
permit the jury to reach its own conclusion -- see Attorney 
General's Reference No 2 of 2002 [2002] EWCA Crim 2373; 
but on the state of the evidence in this case, and if this court's 
understanding of the current position is correct in other cases 
too, such evidence should stop there.” 

76. In our submission, in the light of the evidence from Professor Denison and Professor 

Hutton, the Court should apply the Daubert25 criteria before admitting expert opinion 
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evidence based upon frequencies of occurrence.  These may be summarised as 

follows26:

(i) ordinarily a key question is whether the theory or technique in question can be 

(and has been) tested;

(ii) a further pertinent consideration is whether the theory or technique has been 

subjected to peer review and publication;

(iii) in the case of a particular scientific technique, the court should ordinarily 

consider the known or potential rate of error and the existence and 

maintenance of standards controlling the technique’s operation; and

(iv) widespread acceptance can be an important factor in ruling particular evidence 

admissible, and a known technique which has been able to attract only 

minimal support within the relevant scientific community may properly be 

viewed with scepticism.

77. The evidence adduced by the Crown on unusual pattern did not meet those criteria.

78. We refer to the Law Commission Consultation Paper No.190  “The Admissibility of 

Expert Evidence in Criminal Proceedings in England and Wales” in support of this 

contention – in particular paragraphs 4.60, 4.79 and 4.80 of Option 4 under Proposals 

for Reform.  We also rely upon the “Key Proposals” of the Law Commission.

79. We submit that in addressing the question whether the evidence of unusual pattern 

might reasonably have affected the decision of the jury to convict, the answer is yes 
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and, in consequence, the convictions must  all be thought to be unsafe (Pendleton 

[2002] 1 WLR 72).  It is impossible, in our submission, to say that  the jury  would 

have convicted the Applicant on all the Counts if the jury had not been led to believe 

that there was (in fact) an unusual pattern of events and a pattern not explained by 

chance.

GROUND 3 BIAS IN DIFFERENT FORMS MANDATED A SPECIAL WARNING TO 
THE JURY WHICH THE LEARNED JUDGE FAILED TO GIVE.

80. It is submitted that the absence of statistical evidence at trial was a major prejudice to 

the Applicant’s Defence.   We have separately addressed the issue of evidence on 

“unusual pattern” which we submit should not have been admitted.  In respect of this 

ground of appeal we do not submit that  the crown’s expert evidence itself was so 

flawed it  should not have been admitted, but we do submit that  it should not have 

been left to the jury without a clear and explicit warning as to the danger of bias in the 

Crown’s expert evidence.

81. The problem lay  in the nature of the charges laid against the Applicant and the largely 

circumstantial evidence in support  of them.  In none of the patients was there direct 

evidence of the Applicant unlawfully administering one of more of the several 

substances said to have been responsible for the collapses.

82. Once there was an acceptance of an unusual pattern, the natural tendency  for the jury 

and the experts was to explain that pattern on the basis of criminal activity and that 

was the explanation advanced by the Crown.

83. Certainly  every case was examined for a medical explanation, but it was done in the 

light of another – perhaps easier explanation – the unlawful administration of drugs.  

It is accepted that the improper administration of one or more drugs could explain the 

clinical features of most if not all of the cases.  That in itself should not be surprising 

given the myriad of pharmacological agents and actions.  Nevertheless an awareness 

of the pharmacological explanation became a ready explanation.  The result, for 
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example, was that  all the 6 cases27 in December 2003 were attributed to the Applicant 

when none had been so attributed at the time.  Moreover none of the 5 cases of 

sudden unexplained respiratory collapses which had occurred the previous December 

(2002) were attributed to the Applicant as he was not then in the A&E Department.  

Those collapses were deemed to have a natural whether or not it was apparent or 

explicable to the specialists involved.

84. As Professor Hutton says in paragraph 8 of her opinion, the probability of there being 

no natural causes of the 6 collapses in December 2003 is less that 1%.  Nevertheless 

everyone of them were attributed to the Applicant.

85. It is important not  to fall into the error of concluding that a less than 1% chance of 

there being no natural cases in that month is evidence that there was none.  To do so 

would be to argue in the Applicant’s favour using the reverse of the much criticized 

prosecutor’s fallacy.  All the figures can do is to present probabilities of the data – not 

the probability of the evidence.

86. In his summing-up the learned trial judge said this28 about bias:

“Doctor. Patel continued, the doctors treating the patients did 
not suspect a drug-induced respiratory arrest in the four cases 
who died; a doctor queries in retrospect the cause of sudden 
deterioration in Mr. Onley, and the junior doctor declares 
doubts in the case of Mr. Bateman; but the concerns were 
neither raised nor documented in the hospital notes at the time, 
and there was no prompt for toxicological analysis for 
laboratory specimens. It is perfectly true, is it not, that the 
doctors - for the most part at least - did not suspect drugs at the 
time; that is a matter you will have to consider.

Professor Aitkenhead, he went on, makes a convincing case - as 
he puts it - with hindsight, for the respiratory arrest suffered by 
the patients - that is the four he is talking about - whenever Ben 
Geen was attending to them, including the four who died from 
unrelated causes, to have been induced by drugs such as 
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vecuronium and  Midazolam, so he is saying, well, Professor 
Aitkenhead was convincing, but he suggests that hindsight is 
being used.

Is it just hindsight or not? Plainly, that is one of the important 
issues in the case. There may be, he went on, a convincing 
hypothetical causal link between Ben Geen and the episodes of 
sudden respiratory arrests in the patients who died, but there is 
no objective, pathological evidence to substantiate the 
allegation, retrospectively at the threshold, beyond reasonable 
doubt, which does not detract from the circumstantial evidence 
and police intelligence incriminating Ben Geen, on the balance 
of probabilities.

That is perhaps almost a 'check list' of the kind of things you 
need to consider: is the causal link alleged merely hypothetical, 
or has it been established, and has it been established so that 
you are sure? He finally said, a possibility of inadvertent 
clinical bias, influenced by the police investigation has to be 
checked, particularly when there is no toxicology evidence, 
therefore it would be advisable to engage an expert medical 
toxicologist - in the case of Mr. Onley, a cardiologist, to review 
the cases.  You have a toxicological expert, Professor Forrest, 
and you now have Doctor. Amadi, who is a cardiologist . You 
plainly have to consider the possibility of inadvertent clinical 
bias: if that is what happened in any of the experts.”

87. The underlining emphasis has been added as it is not clear whether this is an 

observation of the learned judge.  It seems likely  that it is, given that we do not 

believe that Doctor Patel made any observation in evidence amounting to the 

acceptance of the circumstantial evidence and the police intelligence “incriminating 

the Applicant on the balance of probabilities”.

88. In our submission there was no proper weight given to the issue of bias. There was 

only a collective reference to only one: “inadvertent clinical bias”.   The problem lay 

with the inadequacies of the evidence on which the inevitable meagre description of 

clinical bias was mentioned in the summing up.

89. In looking at the collection of data in this case, we are reliant upon the following 

pieces of information:
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(i) The prosecution opening (cited under the “unusual pattern” submissions);

(ii) The Report of the Independent Review into the HGH Accident and Emergency 

Department (November 2006 – after the trial);

(iii) A bar chart referred to in the SUI 219 (Clinical Risk Management Committee 

September 2004):

Bias in the collection of information:

90. There was no clear definition of the clinical condition being researched.  This ranged 

from serious depression of breathing rate – “even to respiratory arrest”, through to fall 

in blood sugars and signs of opiate overdosage.  Whilst it may be that the Applicant 

emerged as the “consistent factor”29  sometime around 7th February 2004, it is not 

known what influence this had upon the examination of cases thereafter.   The initial 

selection of cases was 18, but these were reduced to 10 on consultant review.  

Following publicity a total of 25 were found to be passed to the police.  Eventually 

the Applicant was charged in respect of 18.

Observer Bias

91. The basic error of observer bias seemed to have occurred in the analysis – if not the 

collection of the data.  Where attribution to a cause is the objective, the observer or 
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the expert searching for a cause should not be primed in a way which identifies any 

particular cause.  It is comparable to asking a leading question: Is the cause of Mrs 

X’s arrest the unlawful administration of some drug?  Professor Dension says this at  6 

paragraph 2:

“It is a basic principle of any scientific investigation, of which 

the Case of R v GEEN is an example, that investigators should 

be blinded to which data supports or refutes a hypothesis, until 

the objective survey of the data is complete because, otherwise, 

subconscious observer bias slips into the interpretation of even 

the most scrupulously conducted experiments, making the 

conclusions statistically invalid.”

92. Professor Hutton30  terms this “diagnostic suspicion bias” and says that it is very 

important.    

93. There must be a real risk that, even if the Applicant is guilty of one offence he has 

been convicted of all by  being tarred with the same brush.   It  is, we submit, 

improbable that the Applicant would have been convicted on any  one count.  The 

same tendency to convict  by aggregation exists with the Crown’s experts in looking 

for cause:  any collapse which appears “unexplained” whilst the Applicant was on 

duty was attributed to him.  This was notwithstanding the need for Crown’s experts to 

find employ a range of agents from vecuronium and midazolam (traces of which were 

found in his fleece pocket) through to other agents such as insulin and even oxygen to 

explain causation.

Unmasking Bias/Exposure Suspicion Bias

94. Once the suspicion is aroused a search is made (as happened here) for other cases – 

which are then unmasked and attributed to the Applicant.  It is not known how the 

cases turned up by the publicity of the Applicant’s arrest were dealt with.
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95. In conclusion, statistical evidence was, in our submission, necessary in this case.   

Proper employment of such evidence would have enabled the judge to reach an 

informed view on:

(i) Whether or not  the anecdotal evidence of unusual pattern had any weight so as 

to be admissible in the first  place and if a decision had been made in the light 

of expert opinion to admit the evidence, whether this was a case in which the 

jury should have been given a special warning regarding it; and

(ii) Whether or not a proper warning (and explanation) should have been given 

about the dangers of biases leading to incorrect conclusions.

GROUND 4 – THE JUDGE ERRED IN NOT LEAVING AN ALTERNATIVE VERDICT 

OF SECTION 20 AND SECTION 47.

96. It is submitted that where there is an evidential basis to support an alternative verdict 

the trial judge is under a duty to leave it to the jury. Moreover, the performance of that 

duty is particularly important where the consequence of not leaving the alternative 

verdict of guilty  to a lesser offences exposes the defendant to a risk that the jury  will 

convict of the only offence left  to them rather than let a person guilty  of disgraceful 

and/or unlawful conduct go free. Such a risk existed in the Applicant’s case.

97. The Indictment contained 18 counts, except for the two murder counts, all were 

Grievous Bodily Harm with intent contrary to Section 18 Offences Against the Person 

Act 1861, with the alternative of attempted Grievous Bodily  Harm (S.18). The two 

murder counts had alternatives of Grievous Bodily  Harm and attempted Grievous 

Bodily  Harm, both contrary to S.18 OPA1861. The Applicant submits that there was 
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sufficient evidence to leave further alternative verdicts of Grievous Bodily Harm 

contrary to S.20 O.P.A. 1861 and Actual Bodily Harm contrary S.47 O.P.A. 1861. 

98. It is clear from the directions to the jury  (see below at paragraph 99) that the reason 

for the alternative offence of attempt was if the jury reached no agreement on whether 

the Applicant had caused really serious harm.  It will be argued that  by  only leaving 

the attempt as an alternative, the jury were restricted in returning verdicts for which 

there was a clear evidential basis.

99. The Prosecution’s case was that the Applicant did not intend to kill any patient; 

instead, his intention was to cause serious harm. The jury were told that the applicant 

enjoyed the thrill of trying to revive the patients; he was, the prosecution said, fond of 

self-aggrandisement. The defence in reply called a number of character witnesses who 

described the Applicant as a quiet, courteous, trustworthy, honest and a caring nurse.

100. The jury were directed by the learned Judge as follows:

“the prosecution must prove three things. First of all, that the 
defendant deliberately administered to the patient a substance 
that he knew had not been prescribed or authorised and I shall 
come back to those features but let’s go through it for the 
moment. Secondly, that the defendant intended to cause really 
serious bodily harm to the patient and, thirdly, that the 
defendant caused really serious harm to the patient. Grievous 
bodily harm is the old language but that can translate as really 
serious bodily harm. 

If you are satisfied about the first two of those in relation to any 
patient, namely the administration of the substance and the 
intention of the defendant, but you are not satisfied that it in fact 
caused really serious harm, something less perhaps, then you 
can consider the alternative. That he attempted to cause 
grievous bodily harm, that’s really serious bodily harm with 
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intent, provided that you are satisfied that he did something 
more than merely preparatory and if he administered the 
substance intending to cause really serious bodily harm, you 
migh t th ink tha t was p la in ly more than mere ly 
preparatory.”31(emphasis added)

101. Although the learned judge failed to direct the jury  on the standard of proof required 

for intention, as can be seen from this extract, his direction on serious harm was 

consistent with current  authority. The prosecution submitted that inducing a 

respiratory arrest, requiring medical intervention, was serious harm. The judge 

properly left this issue to the judge but qualified the position in the flowing way:

“First of all, what is really serious bodily harm? Well, you 
apply those as ordinary English words but the harm does not 
have to be either permanent or lasting and if the harm that was 
caused or intended, according to which of the aspects you are 
considering, was life-threatening cessation of breath, for 
example, then it may b32e that you have little difficulty in 
deciding that that was really serious harm, at least temporarily 
and indeed there has been no submissions to the contrary in this 
case. But it is open to you to conclude that unconsciousness, 
unless it is very brief, or serious difficulty in breathing amount 
to really serious harm. It is for you to judge”33  

102. The harm referred to by  the prosecution and supported by the judge, was the 

respiratory arrest  itself. Whether the arrest required medical intervention, is a relevant 

factor in the jury’s consideration as to whether the harm was serious, but on its own 

does not make the harm more serious. The jury  would also have taken the following 

factors into consideration:
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i. The respiratory arrest was for a short period lasting between 5- 30 
minutes;

ii. The respiratory deterioration was recognised almost immediately and 
was given proper medical treatment;

iii. Except for Mr Onley and Mr Batemen all patients fully recovered;

iv. None of the patients remembered either stopping breathing or any 
medical intervention.

103. It is submitted that by adding the alternative of attempt, the prosecution are conceding 

that there was at least a possibility  that the jury may  not find that the Applicant had 

caused serious harm. 

104. It was also open to the jury to conclude that although serious harm was caused, the 

Applicant did not have the intention cause the serious harm. 

GROUND 5 – THE JUDGE ERRED IN NOT LEAVING AN ALTERNATIVE VERDICT 

OF MANSLAUGHTER TO THE JURY.

Basis for Unlawful Act Manslaughter

105. In order to return a verdict of manslaughter based on an unlawful act the jury would 

have had to be satisfied of three things:-

(i) That the killing was as a result of the accused’s unlawful act (for 

example either by giving a patient too much oxygen or injecting a 

patient with a drug).  

40



(ii) That unlawful act  was one which all sober and reasonable people 

would inevitably  realise must subject  the victim to, at least, the risk of 

some harm resulting therefrom, albeit not serious harm; and

(iii) That the Applicant had the necessary mens rea.

106. For the reasons discussed in Grounds 4, it  is submitted that there was a reasonable and 

viable basis for the jury to return a verdict of manslaughter on the evidence.

THE LAW

General Duty Of Judge To Leave To The Jury A Verdict Available On The Evidence

107. It is submitted that the Judge has a general duty to leave an alternative verdict 

available on the evidence. 

108. In the leading case of case of R v Coutts [2006] 1 W.L.R. 2154; Lord Bingham of 

Cornhill first  outlined the public interest  in ensuring that a person is convicted of the 

crime for which he is culpable, by saying:

“In any criminal prosecution for a serious offence there is an 
important public interest in the outcome ( R v Fairbanks [1986] 
1 WLR 1202 , 1206). The public interest is that, following a 
fairly conducted trial, defendants should be convicted of 
offences which they are proved to have committed and should 
not be convicted of offences which they are not proved to have 
committed. The interests of justice are not served if a defendant 
who has committed a lesser offence is either convicted of a 
greater offence, exposing him to greater punishment than his 
crime deserves, or acquitted altogether, enabling him to escape 
the measure of punishment which his crime deserves. The 
objective must be that defendants are neither over-convicted 
nor under-convicted, nor acquitted when they have committed a 
lesser offence of the type charged. The human instrument relied 
on to achieve this objective in cases of serious crime is of 
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course the jury. But to achieve it in some cases the jury must be 
alerted to the options open to it. This is not ultimately the 
responsibility of the prosecutor, important though his role as a 
minister of justice undoubtedly is. Nor is it the responsibility of 
defence counsel, whose proper professional concern is to serve 
what he and his client judge to be the best interests of the client. 
It is the ultimate responsibility of the trial judge ( Von Starck v 
The Queen [2000] 1 WLR 1270 , 1275; Hunter and Moodie v 
The Queen [2003] UKPC 69 , para 27).

The Judicial Committee went on to conclude that:

“The public interest in the administration of justice is, in my 
opinion, best served if in any trial on indictment the trial judge 
leaves to the jury, subject to any appropriate caution or 
warning, but irrespective of the wishes of trial counsel, any 
obvious alternative offence which there is evidence to support. I 
would not extend the rule to summary proceedings since, for all 
their potential importance to individuals, they do not engage 
the public interest to the same degree. I would also confine the 
rule to alternative verdicts obviously raised by the evidence: by 
that I refer to alternatives which should suggest themselves to 
the mind of any ordinarily knowledgeable and alert criminal 
judge, excluding alternatives which ingenious counsel may 
identify through diligent research after the trial. Application of 
this rule may in some cases benefit the defendant, protecting 
him against an excessive conviction. In other cases it may 
benefit the public, by providing for the conviction of a 
lawbreaker who deserves punishment. A defendant may, quite 
reasonably from his point of view, choose to roll the dice. But 
the interests of society should not depend on such a 
contingency. 

It is of course fundamental that the duty to leave lesser verdicts 
to the jury should not be exercised so as to infringe a 
defendant's right to a fair trial. This might be so if it were 
shown that decisions were made at trial which would not have 
been made had the possibility of such a verdict been envisaged. 
But no such infringement has ordinarily been found where there 
is evidence of provocation not relied on by the defence, nor will 
it ordinarily be unfair to leave an alternative where a defendant 
who, resisting conviction of a more serious offence, succeeds in 
throwing doubt on an ingredient of that offence and is as a 
result convicted of a lesser offence lacking that ingredient. 
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There may be unfairness if the jury first learn of the alternative 
from the judge's summing-up, when counsel have not had the 
opportunity to address it in their closing speeches. But that risk 
is met if the proposed direction is indicated to counsel at some 
stage before they make their closing speeches. They can 
continue to discount the alternative in their closing speeches, 
but they can address the jury with knowledge of what the judge 
will direct. Had this course been followed in the present case 
there would have been no unfairness to the appellant, and while 
taking a contrary view the Court of Appeal did not identify the 
unfairness which it held would arise. It is not unfair to deprive 
a defendant, timeously alerted to the possibility, of what may be 
an adventitious acquittal. 

The Court of Appeal rightly recognised the high sense of public 
duty which juries customarily bring to their task. I would not 
wish to belittle that in any way. But one does not belittle it to 
decline (as the High Court of Australia has done) to attribute to 
juries an adherence to principle and an obliviousness to 
consequences which is scarcely attainable. 

Nor, with respect, is it an objection that the jury's task would 
have been more complicated had a manslaughter direction been 
given. Compared with many directions given to juries, a 
manslaughter direction in this case would not have been 
complicated. But even if it would, that cannot be relied on as a 
reason for not leaving to the jury a verdict which they should on 
the facts have considered. If juries are to continue to command 
the respect of the public, they must be trusted to understand the 
issues raised even by a case of some complexity. For reasons 
already given, the wishes of counsel cannot override the judge's 
duty.” (R v Coutts [2006] 1 W.L.R. 2154, Lord Bingham of 
Cornhill at page 11)

109. This duty applies irrespective of whether or not Defence or Crown counsel agreed. 

Thus in Von Starck v The Queen [2000] 1 WLR 1270 PC at  p 1275, Lord Clyde stated 

that:

“The function and responsibility of the judge is greater and 
more onerous than the function and the responsibility of the 
counsel appearing for the prosecution and for the defence in a 
criminal trial. In particular counsel for a defendant may choose 
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to present his case to the jury in the way which he considers 
best serves the interest of his client. The judge is required to put 
to the jury for their consideration in a fair and balanced 
manner the respective contentions which have been presented. 
But his responsibility does not end there. It is his responsibility 
not only to see that the trial is conducted with all due regard to 
the principle of fairness, but to place before the jury all the 
possible conclusions which may be open to them on the 
evidence which has been presented in the trial whether or not 
they have all been canvassed by either of the parties in their 
submissions. It is the duty of the judge to secure that the overall 
interests of justice are served in the resolution of the matter and 
that the jury is enabled to reach a sound conclusion on the facts 
in light of a complete understanding of the law applicable to 
them. If the evidence is wholly incredible, or so tenuous or 
uncertain that no reasonable jury could reasonably accept it, 
then of course the judge is entitled to put it aside. The threshold 
of credibility in this context is, as was recognised in Xavier v. 
The State (unreported), 17 December 1998; Appeal No. 59 of 
1997 a low one, and, as was also recognised in that case, it 
would only cause unnecessary confusion to leave to the jury a 
possibility which can be seen beyond reasonable doubt to be 
without substance. But if there is evidence on which a jury 
could reasonably come to a particular conclusion then there 
can be few circumstances, if any, in which the judge has no duty 
to put the possibility before the jury. For tactical reasons 
counsel for a defendant may not wish to enlarge upon, or even 
to mention, a possible conclusion which the jury would be 
entitled on the evidence to reach, in the fear that what he might 
see as a compromise conclusion would detract from a more 
stark choice between a conviction on a serious charge and an 
acquittal. But if there is evidence to support such a compromise 
verdict it is the duty of the judge to explain it to the jury and 
leave the choice to them.” [Emphasis added]

110. The general duty of the judge to leave any  viable lesser alternative verdicts has been 

emphasised in a number of cases where it has led to the questioning of the verdict left 

to the jury.  These cases are reviewed in turn below:

111. Bullard v the Queen [1957] AC 635,  Lord Tucker at p.664 said:
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“ long been settled law that if on the evidence, whether of the 
prosecution or of the defence, there is any evidence of 
provocation fit to be left to a jury, and whether or not this issue 
has been specifically raised at the trial by counsel for the 
defence and whether or not the accused has said in terms that 
he was provoked, it is the duty of the judge, after a proper 
direction, to leave it open to the jury to return a verdict of 
manslaughter if they are not satisfied beyond reasonable doubt 
that the killing was unprovoked.”  

Lord Tucker went on to say: 

 “ Every man on trial for murder has the right to have the issue 
of manslaughter left to the jury if there is any evidence upon 
which such a verdict can be given. To deprive him of this right 
must of necessity constitute a grave miscarriage of justice and it 
is idle to speculate what verdict the jury would have reached.”

112. In Beck v Alabama (1980) 447 US 625 the United States Supreme Court stated that in 

a capital case a defendant is entitled to a direction on a lesser included offence where 

the evidence warrants it. Such a safeguard is especially  important in cases where the 

evidence shows that the defendant is guilty  of some serious offence, but leaves some 

doubt as to whether he was guilty  of the capital offence. In such circumstances the 

jury may be encouraged to convict because they think that he should be punished.

113. In Fairbanks (1986) 83 Cr.App.R. 251 this Court held that the judge should have left 

to the jury the alternative of careless driving which arose in a case involving a 

conviction for causing death by dangerous driving.

114. In Maxwell (1990) 1 WLR 401 in AC the general duty was upheld but the House of 

Lords found that the alternative charge of theft was so “trifling” that it did not need to 

be left.
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115. In Nolan Maxwell The Times, May 11, 1994 this Court held that the failure to leave 

the lesser alternatives of wounding contrary to Section 20, or assault occasioning 

actual bodily  harm, constituted a material irregularity  that rendered the verdict unsafe 

(p 6).

116. In Von Starck v The Queen [2000] 1 WLR 1270 AC the Judicial Committee of the 

Privy Council considered a case in which the judge failed to leave the alternative 

verdict of manslaughter which arose on the Applicant’s account in his statement under 

caution that  he was severely  intoxicated by drugs at the time of the offence.  Though 

this was contrary to his defence at  trial that he was not responsible at all, it was a 

verdict that arose on the evidence coming from him, and the Privy Council held that it 

should have been left and quashed the verdict of murder (zzpp  1274g-1275h).  It 

applied the principle that the judge should leave all possible conclusions available on 

the evidence.

117. In Shaw and Campbell 2001 CARC 3417 the Northern Ireland Court of Appeal 

quashed a verdict  of murder on the basis that a verdict of manslaughter should have 

been left on the basis of the “possibility” that the Applicant “took some lesser part in 

the affair than full complicity in murder” – and that possibility  was not removed by 

his denial of any participation in the attack (p 12).  The principle in Von Starck was 

cited and applied.

118. In Hunter and Moodie PC Appeal No.64 of 2002 (2003) AC the Judicial Committee 

of the Privy Council held that where the verdict of capital murder was quashed 
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because of the failure of the judge to leave a verdict of non-capital murder to the jury 

and the principle in Von Starck was strongly re-affirmed (at paragraphs 27-8).

Strengthening of Requirement

119. It is clear that in Coutts and in the Privy Council the Von Starck principle that any 

reasonably possible verdict available on the evidence should be left to the jury has 

been strengthened and re-affirmed over the last five years and the permitted 

exceptions must now be regarded as very limited.  

Specific danger of improper conviction in “all or nothing” cases 

120. A specific danger to the defendant arises in cases where a jury is wrongly presented 

with an “all or nothing” choice because an alternative verdict of manslaughter is not 

left to them.  In these situations it is particularly important that the judge should leave 

the lesser alternative.  Moreover, the appellate courts have now developed a principle 

that the failure to leave an alternative verdict in such circumstances will prove fatal 

whenever the court finds that that failure leads to the risk “that  the jury may have 

convicted out of a reluctance to see the defendant get clear away  with what, on any 

view, was disgraceful conduct” (per Lord Ackner in Maxwell). Three key  cases 

illustrate the importance attached to this subject.

Fairbanks 
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121. In Fairbanks (1986) 83 CAR 251 at 256, the potential injustice to the defendant of not 

leaving the lesser alternative of careless driving led to the quashing of the conviction 

of causing death by reckless Driving (per Mustill LJ at p 255h-256a).

Maxwell 

122. In Maxwell (1990) 1 WLR 407 AC.  the House of Lords upheld this Court’s decision 

to allow the appeal against conviction for robbery where an alternative of theft had 

not been left to the jury on a charge of robbery.  This was on the basis that the 

"alternative charge of theft” was “relatively so trifling” when compared to the main 

charge of robbery  that it would have simply distracted the jury’s attention.  But their 

Lordships (obiter) disapproved as too stringent the test  formulated by this Court  as to 

the circumstances in which an appellate court should interfere where a lesser 

alternative verdict was not left and the jury convicted on the original offence left to 

them.  This Court held that “to interfere with the verdict would require us to identify 

solid grounds for suspecting that the members of the jury had forsworn their oaths by 

deliberately returning a verdict of guilty when they were not sure of it simply to avoid 

an unwanted outcome” (p.406). The House of Lords expressly disapproved this 

Court’s test and formulated a test that concentrated on the existence of a “risk” of the 

jury (at p. 408):

“I agree that as stated it [i.e. the Court of Appeal’s formulation] 
excessively restricts the court’s power to interfere with the 
verdict. What is required in any particular case, when the judge 
fails to leave an alternative offence to the jury, is that the court, 
before interfering with the verdict, must be satisfied that the 
jury may have convicted out of a reluctance to see the defendant 
get clear away with what, on any view, was disgraceful conduct.  
If they are so satisfied, then the conviction cannot be safe or 
satisfactory.”
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Hunter & Moodie 

123. That same test was re-affirmed by the Privy Council in Hunter & Moodie.  In that 

case, the risk of an improper conviction so as not to let the defendants get away with 

criminal conduct was created by the failure to leave a lesser alternative; and it  led the 

Board to quash the conviction.

124. It is submitted that the same risk and danger of an improper conviction so as not to let 

the defendant get away with disgraceful and criminal conduct was precisely the 

danger in this case. The jury were faced with only two prospects: either convicting the 

Applicant of murder, or acquitting him.

125. It is not wrong for an appellate court to proceed on the basis that a jury  may  be 

influenced by considerations that are not purely legal in reaching a verdict to convict; 

or to recognise that the Courts must guard against the risk of a verdict tainted by 

prejudice by  ensuring the lesser verdicts are left.  (The Applicant relies on the remarks 

of Gleeson CJ in the Australian case of Gilbert v The Queen (2000) 74 ALJR 676 at 

paras 13-16; and Beck v Alabama).  In an emotive case, the jury may feel public 

pressure not to return a verdict of total acquittal.

126. For all these reasons, it  is submitted that the general rule formulated in Maxwell and 

approved in recent cases such as Coutts (2008), Von Starck(2000), Hunter & Moodie 

(2003) and the Northern Ireland case of R v Shaw & Campbell (2001), should be 

applied.  It is sufficient to require the quashing of a conviction that “the court is 
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satisfied that there is a risk that the jury convicted out of a reluctance to see the 

defendant get clear away with what, on any view, was disgraceful conduct”.  This is 

particularly important in a murder case, where strong emotions are likely to be 

aroused.

Inference is overwhelming here

127. Here there was overwhelming evidence to support the existence of such a risk.  Public 

concern may have followed an outright acquittal. 

Clerksroom  Dr Michael J Powers QC

218 Strand Chambers, 

London WC2R 1AT

1 Pump Court,

Temple, London EC4Y 7AB Mark McDonald
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